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SINGAPORE CONVENTION ON MEDIATION

On 7 August 2019, a new UN convention was signed in Singapore, the “UN
Convention on International Settlement Agreements Resulting from
Mediation”. It will now be known as the Singapore Convention.

Aims

The Singapore Convention aims to achieve for me-
diation what the New York Convention achieved
for arbitration. There are now 160 countries in
which international arbitration awards can be
enforced under the New York Convention. It took
a while to get there; the New York Convention
dates from 1958 and was then only signed by 10
countries. The Singapore Convention was immedi-
ately signed by 46 countries, including the United
States, China and India.! The EU and its mem-
ber states also actively participated in the draft-
ing at the UN but have not
yet signed the Convention
because the EU still needs to
determine if it has to sign as

a whole or if its member coun-
tries can sign individually. The
Singapore Convention

1 https://www.singaporeconvention.
org/official-signatories.html

remains open for signature and will come into
force once 3 countries have ratified it, which is
likely to be soon.

Purpose

Like the New York Convention on which it is
modelled, the Singapore Convention is concerned
with resolving cross-border commercial disputes.

It addresses a perceived lack of enforceability of
mediation outcomes. In a recently published study,
the ability to enforce outcomes (court judgments,
arbitration awards, mediated settlement agree-
ments) was the top most consideration for both
in-house and external lawyers when deciding how
to resolve cross-border commercial conflicts.? The
Singapore Convention will enable disputing parties
to enforce mediated settlement agreements across
borders.

2 https://www.mlaw.gov.sg/content/minlaw/en/news/press-
releases/Ability-to-Enforce-Outcomes-Top-Consideration-in-
Choice-of-Dispute-Resolution-Mechanism.html
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Mediation -v- Arbitration
International arbitration and mediation are often
chosen to resolve cross-border commercial disputes
in order to avoid having to submit to the national
courts of one of the parties. Of course, this can
also be avoided by choosing the courts of a trusted
third country, such as England or Singapore. What
makes arbitration more attractive than litigation
in court is that international arbitration awards are
more easily and widely enforceable under the New
York Convention than national court judgments.

As for mediation, arbitration is stated to be
preferred in cross-border disputes because settlement
agreements which result from mediation cannot
simply be enforced like an arbitration award. If a
party to a mediated settlement later changes its mind,
the other party has to take it to court for failure to
perform the agreed settlement, often in the default-
ing party’s home jurisdiction. This is more of a
perceived than a real obstacle because most mediated
settlements are performed, simply because the parties
made the effort and agreed to settle their dispute.
Parties chose for their own reasons to compromise
rather than continue fighting, and to settle on their
own mutually acceptable terms rather than on the
terms imposed on them by the decision of a judge or
arbitrator.

In arbitration, parties agree to refer their disputes
to one or more arbitrators who make a decision in
an award based on the applicable law, under the
procedural law of the place where the arbitration is
seated. While the arbitration process is flexible, it
often uses key features of the local court process. An
arbitration can be costly but there is value in getting
an arbitration award that is not just binding on the
parties but can be enforced with relative ease in New
York Convention countries. In contrast, mediation is
a process of assisted negotiation to resolve disputes,
which allows parties to find and agree creative solu-
tions with the help of a trusted third party mediator.
The mediator’s role is not to decide but rather to
facilitate discussions between disputing parties to ar-
rive at a mutually acceptable solution. The mediation
process is very flexible and usually much less costly
and time-consuming than litigation and arbitration.
The parties remain in control of the outcome because
mediation is not binding unless and until the parties
agree terms of settlement. This is where the Singa-

pore Convention comes in. It aims to provide an in-
ternationally accepted regime for the enforcement of
mediated settlement agreements and thus to remove
the main stated reason why arbitration is chosen over

mediation in cross-border dispute resolution.

Key Features

The Singapore Convention has its own website,’
with links to the Convention text and background
materials, and this clear outline of the key
features:®

* The Convention applies to international com-
mercial settlement agreements resulting from
mediation.

o It does not apply to settlement agreements that
are enforceable as a judgment or as an arbitral award.

o It also does not apply to settlement agreements
concluded for personal, family or household purpos-
es, or relating to family, inheritance or employment
law.

* 'The courts of a Party to the Convention are
expected to handle applications:

o To enforce a settlement agreement in ac-
cordance with its rules of procedure and under the
conditions laid down in the Convention.

o To allow a party to invoke the settlement
agreement in accordance with its rules of procedure
and under the conditions laid down in the Conven-
tion, in order to prove that the matter was already
resolved by the settlement agreement.

* The courts of a Party to the Convention may
refuse to grant relief on the grounds laid down in
the Convention, including:

o Ifa party to the settlement agreement was
under incapacity.

o If the settlement agreement is not binding, null
and void, inoperative or incapable of being per-
formed under the law which it is subjected to.

o If there was a serious breach by the conciliator
of standards applicable to the conciliator, without
which breach that party would not have entered into
the settlement agreement.

o If granting relief would be contrary to the pub-
lic policy of that Party.

3 https://www.singaporeconvention.org/index.html
4 https://www.singaporeconvention.org/convention-text.html

5 https://www.singaporeconvention.org/about-convention.html
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Reception
The Convention has generally been welcomed but
has met with some criticism. Some commentators
have cautioned that mediation, as an inherently
informal and flexible process, should not become
preoccupied with enforceability concerns imposed
through application of the Convention. In par-
ticular, concerns have been raised about how to
prove that a settlement agreement resulted from
mediation and how to maintain the confidential-
ity of mediation in enforcement proceedings, such
as when a court has to consider whether there is
sufficient evidence of a serious breach of standards
applicable to the mediator or the mediation.®

However, these concerns regarding the scope and
limits of the Singapore Convention are likely to turn
out to be more apparent than real, not least since
mediated settlement agreements can only be reached
with the active participation and express consent of
the parties involved.

Initial doubts regarding the clarity and scope of
the Singapore Convention can be addressed in the

national statutes which will be required in each coun-

6 https://www.mediate.com/articles/phillips-concerns-singa-
pore.cfm

try which signed up to implement the Convention.
Over time, as with the national arbitration acts which
implemented the New York Convention, the courts
will no doubt provide answers to remaining ques-
tions about the interpretation and applicability of the
Singapore Convention.

Conclusion
The Singapore Convention is a welcome addition
to the range of international instruments for the
enforcement of judgments, awards and settlement
agreements arising from cross-border commercial
disputes.” In due course, it will give parties a wider
choice of enforceable dispute resolution methods.
For now, until the Singapore Convention has
been ratified in the countries in which enforcement
may have to be contemplated, international arbitra-
tion is likely to remain first choice for commercial
disputes. It should take far less than 60 years, though,
for the Singapore Convention to catch up and be as
widely ratified as the New York Convention.

7 In addition to the 2005 Hague Convention on Choice of Court
Agreements and the 1958 New York Convention on the Recogni-

tion and Enforcement of Foreign Arbitral Awards.




