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 PiraCY: enTrenCHed and 
esCalaTinG
The cold hard facts about piracy activity as of the 
third quarter (2011) were recently released. The 
bad news is that worldwide piracy attacks are at an 
all-time high, with Somali pirates accounting for 199 
attacks. This represents a 50 % increase compared 
to the 2010 figures. The good news is that the same 
Somali pirates only managed to take 24 vessels, com-
pared to 35 at the same time last year. These figures 
are frightening in their own right, but they shed little 
light on the human suffering and the frantic activity 
taking place behind the scenes in what has truly be-
come a multi-billion-dollar industry. This is probably 
as good a time as any to reflect upon the current state 
of affairs. 

In addition to the mountains that have been writ-
ten about this subject, there have also been numer-
ous conferences and seminars. Looking back, two 
speakers stand out, at least in my memory. One was a 
political scientist, the other an admiral. The political 
scientist explained the “big picture” – the conflict 
between north and south, between the haves and 
the have-nots. In his view it was inevitable that ships 
passing through the choke points in transport lanes 
would become increasingly attractive targets for des-

perate people. Once pirates discovered the rewards 
associated with their new-found business concept, it 
was inevitable that the activity level would acceler-
ate and spread. Today’s situation, with the rampant 
piracy activity throughout the Indian Ocean and 
even across to West Africa, confirms that his scenario 
was correct. 

The admiral was on a different mission. He 
explained the nature of, and restrictions associated 
with, military intervention in the Gulf of Aden and 
the Indian Ocean. He described how difficult it was 
to police these vast ocean areas in an effective manner 
and alerted us to the extensive response time needed 
due to the limited range of available assets. His main 
message, however, was the importance of maintain-
ing a balance. In some ways he 
seemed to have capitulated to 
the level of piracy activity as it 
was at the time. Although this 
activity certainly represented 
a nuisance, it was in his view 
very important not to disrupt 
this balance and risk increased 
violence. He was very much by
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against using armed guards as this would only ratchet 
up the level of violence and inevitably lead to harsher 
treatment of crew and hostages, who up to that point 
had been treated relatively well with few reported 
injuries or fatalities. Despite these warnings it seems, 
for whatever reason, that the balance (if there ever 
was one) has certainly been upset and we are now 
venturing into uncharted territory. 

The level of aggression and violence associated 
with piracy attacks has increased, both in the attack 

phase and in the aftermath. The treatment of hos-
tages has deteriorated, as has been vividly reported by 
recently released hostages. Even though vessels have 
been released, some hostages have also been retained 
as retaliation against certain flag states. Ransom 
amounts have reached staggering levels. Given these 
developments, it is not surprising that shipowners 
worldwide have when possible opted to enlist the 
services of armed guards. As was the case with the 
wagon trains and stage coaches passing through the 
American West, the almost inevitable response to 
persistent attacks has been to hire armed guards. So 
in a sense history repeats itself. The logic of a Norwe-
gian captain is almost irresistible: fewer people will go 
into the forest to hunt if the prey can shoot back! It 
remains to be seen if this theory applies in the Somali 
context. While pirates do back off when fired upon, 
and perhaps most significantly, no vessels with armed 
guards have yet been hijacked, there is unfortunately 

no shortage of pirates still willing to go hunting. 
While the Somali pirates have spent years perfect-

ing their business model, it appears that the Nigerian 
pirates operating off West Africa have only needed a 
few months to discover how to profitably hijack ships 
performing STS operations. Unlike the Somalis, they 
are not after hostages, but simply wish to take the 
cargoes and line up a resale using local contacts. They 
have been remarkably active in recent months. The 
maps of the IMB Piracy Reporting Centre now dis-

play flags denoting attacks and hijackings in the most 
diverse locations. The pirates seem to be everywhere, 
sometimes using mother vessels, other times attack-
ing with swarms of skiffs. Recent accounts suggest 
that the lull during the monsoon period has been 
used for local raids into Kenya to take western hos-
tages, as a supplement to hostages taken in Somalia. 
Now that the monsoon season is over, there is reason 
to expect new record-breaking activity levels in the 
coming weeks.

In the shipping business the stress placed on the 
crews is immense, as are the worries ashore. Few wish 
to be associated with sending vessels into harm’s way, 
so when trading to piracy risk areas is inevitable a 
wide range of precautions is taken.  Tremendous en-
ergy and resources are expended in an effort to limit 
the hijacking risk by hardening vessels and training 
for the (un)expected. The procedures and equipment 
used to avoid hijacking have been improved mark-
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edly as evidenced in the recent BMP4 (Best Manage-
ment Practices 4). For those unfortunate vessels that 
have been boarded by pirates, the use of citadels has 
in some cases been successful, but has also frustrated 
pirates into setting fire to vessels. Despite the risk of 
injury, captivity and death, not to mention serious 
environmental damage, vessel traffic seems for the 
most part to continue as before.

For those of us working in the safety of law offices 
ashore, it is difficult not to be affected by the human 
cost and suffering – the price being paid to keep the 
wheels (hulls) of commerce moving. Our task, how-
ever, is commercial. We are part of an army of un-
derwriters, consultants, negotiators, responders and 
advisors dealing with these issues on a daily basis. We 
are regularly asked by owners and charterers about 
their charterparty rights when trading into high-risk 
areas is contemplated. Owners will ask if they can 
reject employment orders and instead choose a route 
that takes the vessel out of harm’s way, for example, 
steaming around the Cape of Good Hope or perhaps 
within the territorial waters of India. The next day 
we might advise time charterers whether they can 
maintain their orders to a vessel to, for example pro-
ceed across the Indian Ocean. Our focus is on help-
ing our members and clients make prudent decisions, 
and at the same time allocating risk and exposure to 
lost time and costs. Aside from drafting, reviewing 
and amending piracy clauses of various sorts, we also 
review contracts with contractors providing armed 
guards. The new regime in Norway allowing the use 
of armed guards (effective from July 1) has brought 
about a significant amount of activity to ensure com-
pliance with the new regulations. 

When disputes arise we wage battle in London 
over the meaning of war and piracy clauses and the 
extent to which a master can refuse orders to proceed 
to a pirate-infested area. A few years ago one of our 
members refused to transit the Gulf of Aden and 
instead insisted on going around the Cape of Good 
Hope. The ongoing dispute about who is responsible 
for the extra steaming time was resolved in owners’ 
favour in arbitration, but was recently heard in the 
High Court. We have all been anxiously awaiting the 
result because it will be the first precedent involving 
the interpretation of the Conwartime 1993 clause in 
the piracy context. A favourable judgment for owners  
would probably cause owners with vessels on time 

charter to be more inclined to reject employment 
orders into pirate-infested waters. That, however, 
would not be very popular with charterers, traders 
and sellers in need of transporting their products 
through the Gulf of Aden and the Indian Ocean. 

As it turned out, the High Court judgment did 
not provide much clarification.  The judge held that 
the arbitrators had applied the wrong threshold test 
for invoking the clause.  The arbitrators had con-
cluded that the owners could reject the orders if there 
was a “serious risk” of being exposed to acts of piracy.  
The judge instead favoured a test requiring a “real 
likelihood” of such exposure.  He went on to say that 
this required “real danger”.  The difference between 
these descriptions of risk is difficult to appreciate, but 
the case has now been sent back to the arbitrators for 
further deliberations.  This will probably not be the 
last chapter on this critical issue, but if history is any 
guide, the players in this industry will find a way to 
keep cargoes moving.

Although the legal issues are important in their 
own right, their importance dwindles in comparison 
to the overall tragedy of the Somali piracy experi-
ence – on both sides. The suffering of the hostages 
in captivity is horrible, as is the reported attrition 
rate for pirates going to sea (with one-third of them 
allegedly never coming home). It is only right that 
there should be more focus on the human element of 
piracy.

In our legal world we are doing what we can to 
serve our members in the best possible way. We draft 
piracy clauses, help negotiate contracts, and most 
importantly give hands-on advice to members facing 
very awkward circumstances in connection with 
employment to high-risk piracy areas. I think it is fair 
to say that we have gradually become better at our 
jobs – but so have the pirates.
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CaPTure bY PiraTes – Crew 
ClaiminG damaGes from 
sHiPowner
Review of a Danish Court of Appeal decision

Considering the number of vessels captured by 
Somali pirates over recent years, there are relatively 
few reported court cases concerning the legal conse-
quences of piracy. A judgment in one such case was, 
however, handed down by the Danish Eastern Court 
of Appeal in late 2010. 

The case concerned the Danish vessel The 
Danica White, which was captured off the Somali 
coast in June 2007 and held captive for about 
two-and-a-half months. The crew of five each 

claimed compensation from 
the shipowner of about DKK 
300,000. The claims con-
sisted partly of lost income 
(including overtime because 
of the lack of free time during 
captivity) and partly non-
economic losses due to mental 

distress and infringement of personal integrity. 
The crew claimed that the shipowner was liable 

in damages for having failed to take the required 
precautionary measures against piracy attacks. The 
crew’s claims  in this respect were based on a report 
by the Danish Maritime Authority following an 
investigation into the capture. According to the re-
port, the shipowner could be blamed for not having 
provided the master with proper instructions on the 
selection of a safe sailing route off the Somali coast. 
The report further held that the master was to blame 
for not having kept a proper lookout (at the time of 
capture there was no lookout as the master was inside 
doing paperwork, enabling the pirates to board the 
vessel unnoticed). Moreover the report held that the 
master had insufficient knowledge of the function-
ing of the vessel’s Ship Security Alert System (SSAS), 
which caused delays in calling for assistance. by
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On the first of these points the Court of Appeal 
disagreed. At the time (June 2007), the recommen-
dation of inter alia the Danish Shipowner’s Associa-
tion was to sail 200 nm off the Somali coast. The 
master had complied with this by sailing 205 nm off 
the coast. Although the vessel was “low and slow” 
and as such susceptible to attack, not sailing even 
further out than the recommended distance was not 
held to be negligent. On the other points (lack of 
lookout and of knowledge of the alarm system) the 
court agreed that the master was negligent and that 
the shipowner would be vicariously liable for such 
negligence. 

Nevertheless the crew’s claims failed on the basis 
of causation.  Based on the evidence the court found 
that the vessel would in all likelihood have been 
captured even if there had been a proper lookout and 
the alarm system had been timely deployed. The ves-
sel was unarmed, it was slow and easy to access, and 
there were no naval ships nearby that could realisti-

cally have assisted before the pirates had got aboard. 
This latter point was highlighted by the fact that the 
US navy vessel the The Carter Hall did arrive at the 
scene at a later stage but decided to abort a rescue at-
tempt as the pirates successfully positioned the crew 
of The Danica White as human shields. According to 
the court this outcome would in all likelihood have 
been the same had the naval ship arrived sooner after 
the capture. 

It should be noted that the case dates back to 
2007, as at that time the Best Management Practices 
code of conduct had not yet been promulgated by 
the IMO and other maritime organisations. The 
case may serve as an illustration of the importance 
of following such recommended codes of conduct, 
not only in relation to taking appropriate measures 
to safeguard the vessel and crew, but also for the pur-
poses of building up a successful defence in the event 
of a law suit such as The Danica White. 
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ConsTruCTion of THe sTrike 
exCePTion in an amwelsH 
CHarTerParTY
Review of an English Commercial Court decision - Carboex SA 
v Louis Dreyfus Commodities Suisse 

From an owner’s perspective, the extensive excep-
tions to laytime in the AmWelsh form are often prob-
lematic. The situation can often be further compli-
cated by the interaction of the exceptions clause with 
the provisions for demurrage, laytime and notice of 
readiness. In a recent case, the English Commercial 
Court has considered the extent to which a charterer 
is entitled to rely on the strike exception to prevent 
the running of laytime.

Facts
Four vessels were chartered by 
the defendant owners, Louis 
Dreyfus Commodities Suisse 
AS (“Owners”) to the claim-
ant charterers, Carboex SA 
(“Charterers”), for the carriage 

of coal from Indonesia to Spain. The Contract of 
Affreightment was on an amended AmWelsh voyage 
charterparty form and was a berth, rather than a port 
charter. Thus, the Owner was, subject to the provi-
sions of the COA quoted below, entitled to tender 
NOR upon arrival at the berth.

Clause 9 of the COA provided, inter alia:
“…In case of strikes, lockouts, civil commotions or 

any other causes included but not limited to breakdown 
of shore equipment or accidents beyond the control of 
the Charterers’ consignee which prevent or delay the 
discharging, such time is not to count [as laytime] unless 
the vessel is already on demurrage.”

Clause 40 was a bespoke typed clause which 
provided, inter alia:

“At port of discharge… If the berth is not available 
when vessel tenders Notice of Readiness, but provided by
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vessel/Owners not at fault in relation thereto, then 
laytime shall commence twelve (12) hours after the 
first permissible tide, Notice of Readiness received and 
accepted, whether in berth or not [WIBON], whether 
in free pratique or not, whether in customs clearance or 
not, unless no customs clearance or no free pratique due 
to vessel’s fault, unless sooner commenced in which case 
only time actually used to count”

The vessels reached the discharge port in Spain 
on their respective dates and each tendered NOR 
upon arrival at the port. At the time that each of 
the vessels arrived, the port was congested as a result 
of the ongoing after-effects of nationwide strikes. 
Although the strikes had now ended, due to such 
congestion each vessel suffered delay in getting into 
berth and discharging its cargo. 

Owners claimed demurrage. Charterers declined 
to pay on the ground that berthing and the discharge 
of the cargo had been delayed by the strikes and the 
strike exception in clause 9 meant that these periods 
were excluded from the calculation of laytime. In 
relation to the delay in berthing, Owners contended 
that by virtue of clause 40, Charterers had taken the 
risk of delay caused by congestion at the discharge 
port. They also argued that as the strike had ended 
by the time the vessels eventually reached the berth, 
the strike exception in clause 9 did not apply and, 
therefore, no period should be deducted from lay-
time.

The claim was referred to arbitration. The tribu-
nal was asked to decide two preliminary issues:

1. Did the strike exception apply in the case 
of a vessel which was delayed by the after-effects of a 
strike which had ended?

2. Did the strike exception apply in the case of 
a vessel which arrived after the strike had ended?

The Tribunal answered “no” to each of the above 
questions. It found that the strike exception was 
ambiguous and was, therefore, to be construed contra 
proferentum (strictly against the Charterer). Apply-
ing that construction, the Tribunal’s view, relying on 
the decision in Central Argentine Railway v Marwood 
[1915] AC 981, was that the Charterer had taken 
the risk of delay due to congestion and clause 9 did 
not apply where a vessel was prevented from berth-
ing because of congestion at the berth, regardless of 
whether such congestion had been caused by a strike.

Charterers appealed to the Commercial Court on 

the grounds that the tribunal had erred in law. 
On appeal, the Owners formulated a further issue 

to be decided by the Court, as follows:
3. Did the strike exception apply to a vessel 

which was unable to berth due to berth congestion 
caused by a strike?

The arguments
Owners submitted that the effect of the WIBON 
provision in clause 40 was that the risk of congestion 
at the discharge port was, prima facie, on Charterers. 
Owners argued that the AmWelsh strike clause was 
too narrowly drafted to subvert that position.

Charterers argued that the only significance of the 
WIBON provision was that it “started the laytime 
clock ticking”. Clause 9, they argued, was a stand-
alone provision which should be construed indepen-
dently. The WIBON provision set out when laytime 
commenced but pursuant to Clause 9, any time 

6247NORDISK SKIBSREDERFORENING
NORDISK MEDLEMSBLAD/MEMBERSHIP CIRCULAR 6247NORDISK SKIBSREDERFORENING
NORDISK MEDLEMSBLAD/MEMBERSHIP CIRCULAR



lost due to strikes (including congestion caused by 
strikes) would not count as used laytime. Charterers 
relied on the decisions in Reardon Smith Line v East 
Asiatic Co Ltd [1938] 4 All ER 107, and The Amstel-
molen [1961] 2 Lloyd’s Rep 1.

The Commercial Court’s decision
The Court found that the tribunal had erred in law 
and ordered that its award be set aside.

The Court accepted Charterers’ submission that 

the effect of the WIBON provision was simply to de-
termine when the laytime clock starts ticking. Clause 
9 was to be construed separately and, if the exception 
applied, would stop the laytime clock.

As to the construction of Clause 9, the judge said 
that it was to be given its ordinary and natural mean-
ing. In his view, the judge considered that:

“ on their ordinary meaning, the words “in case of 
strikes… beyond the control of the Charterers which 
prevent or delay the discharging” cover delay in dis-
charging caused by congestion due to the after effects of a 
strike that has ended. They also cover delay in discharg-

ing caused by congestion due to a strike where the vessel 
arrived after the strike had ended.”

Accordingly, the Court found that the strike 
exception did apply to a vessel which was delayed by 
the after-effects of a strike which had ended; that it 
did apply in the case of a vessel which arrived after 
the strike had ended; and that it also applied to a 
vessel which was unable to berth due to congestion 
caused by a strike. Thus, Charterers were entitled to 
rely on the strike exception and time lost as a result 

of port congestion caused by the strike was not to 
count as used laytime.

Although this decision was based upon the 
proven facts that the delay in discharging was caused 
by the strike, it recognises the stand-alone nature of 
clause 9 in relation to the running or suspension of 
time in circumstances where the exception has caused 
congestion and where the congestion causes delay. 
This case concerned operations at the discharge port 
but the principles have equal application to events at 
the load port.
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 THe norweGian suPreme CourT 
rules on THe sCoPe of “nauTiCal 
faulT”
Recently the Norwegian Supreme Court decided a 
case concerning nautical fault and seaworthiness at 
the commencement of the voyage. As most readers 
will know, the Hague-Visby Rules (as implemented 
in the Norwegian Maritime Code) provide an 
exception to liability for cargo damage if an incident 
is caused by nautical fault (error in navigation or 
management of the ship). However, the shipowner 
remains responsible for exercising due diligence in 
making the vessel seaworthy at the commencement 
of the voyage. 

The case concerned the carriage from Iceland to 
the UK of 1,900 tons of ferro-silicon. Contrary to 
the prevailing safety rules, only one person was on 
watch during night-time sailing and this person (the 
second mate) fell asleep. About one hour later the 
vessel grounded close to the Orkneys after having 
deviated about 2.5 nm from its autopilot course due 
to a side current. The cargo damage amounted to 
NOK 280,000 for which the cargo interest claimed 
damages. The shipowner on the other hand claimed 

a general average contribution from the cargo interest 
of NOK 865,000. 

The facts of the case included the informa-
tion that the vessel had previously been subject to 
sanctions by Dutch Port State Control because the 
master had ignored the prevailing rules on double 
watch-keeping during night-time sailing (this was 
apparent from an inspection of the vessel’s logs). 
Following this the shipowner had taken some cor-
rective measures, including arranging a meeting with 
the master and the second mate and circulating a 
reminder to all vessels in the fleet of the importance 
of complying with safety rules. The master, however, 
persisted in his defiance of the 
rules, as evidenced by the later 
grounding.

Before the courts it was not 
in dispute that the second mate 
falling asleep constituted nauti-
cal fault which, as such, would 
exempt the shipowner from li-
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ability. The more difficult issue was how to categorise 
the master’s conduct, since his failure to implement 
the safety rules was considered the proximate cause 
of the grounding: had he complied with the duty 
to implement double watch-keeping, the accident 
would in all likelihood have been avoided. 

In the Court of Appeal the shipowner succeeded 
in arguing that the master’s failure to insist on double 
watch-keeping must be considered to constitute a 
nautical fault, since the failure to put two watchmen 
on duty occurred during the course of the voyage. 
Moreover, the Court of Appeal held that since the 
shipowner had taken corrective measures following 
the previous incident involving Port State Control, 
there was no basis for saying that there was privity on 
the shipowner’s part that could set aside the other-
wise applicable exception for nautical fault. 

The Supreme Court took a different approach 
and found it unnecessary to go into the question 
of privity on the part of the shipowner. Instead the 
Supreme Court found against the shipowner on the 
basis that the vessel was unseaworthy at the com-
mencement of the voyage. The thinking behind 
this conclusion was that the master’s non-compliant 
attitude towards safety rules was a state of affairs that 
already existed at the commencement of the voyage. 
The master’s attitude exposed the ship and cargo 
to greater risk than would have been the case if the 
safety regulations had been complied with. Accord-
ingly the ship was unseaworthy. Moreover, although 
the shipowner had a mere obligation to exercise due 
diligence in ensuring that the vessel was seaworthy 
at the time of commencement of the voyage, the 
shipowner in this respect was vicariously liable for the 
acts or omissions of its employees, including the mas-
ter. The master’s attitude towards the safety rules was 
clearly negligent (if not wilful), hence the shipowner 
was vicariously liable for the vessel’s unseaworthiness 
at the commencement of the voyage. 

In our view the reasoning of the Supreme Court 
makes good sense. While the decision may perhaps 
be said to signal a tendency towards restricting the 
normal scope of the nautical fault exception, we 
doubt that the judgment will have any such effect. 
Similar circumstances are likely to arise only very 
rarely in future cases, namely a persistent and deliber-
ate failure by key personnel on board to comply with 
safety regulations, which has the potential to materi-

alise as a nautical fault during the course of a voyage. 
It may be added that the approach taken by the 

Norwegian Supreme Court bears some resemblance 
to that of the English House of Lords (now Supreme 
Court) in The Hill Harmony. That case concerned 
the exception for nautical fault within the context 
of a timecharter. Before commencement of a voyage 
from Vancouver to Japan, the master had decided 
to take the longer rhumb-line route instead of the 
shorter great circle route that had been ordered by 
the time charterer via a weather routing company. 
The time charterer claimed as damages the hire and 
bunkers costs for the longer distance sailed. The 
shipowner submitted that if it were so that the master 
should have chosen the shorter route, this mistake 
amounted to an “error in navigation” which, accord-
ing to a paramount clause in the time charter, ex-
empted the shipowner from liability. In the Court of 
Appeal the shipowner prevailed on this line of argu-
ment. The House of Lords, however, held in favour 
of the charterer. Since the master had made his deci-
sion before the voyage commenced, the exception for 
“error in navigation” would not apply; the exception 
was restricted to navigational matters and these 
would normally only concern situations encountered 
en route that called for nautical decision-making. 

In the Norwegian case, the Supreme Court held 
that the exception for nautical fault did not apply 
since even before commencing the voyage the master 
had already opted not to comply with the safety 
rules, thus making the vessel unseaworthy. The Hill 
Harmony did not involve any considerations of sea-
worthiness, but the state of mind of the master before 
the commencement of the voyage was still held to 
be decisive in rendering the nautical fault excep-
tion inapplicable. In that case the House of Lords’ 
judgment included the statement that: “as a matter of 
construction the exception [for nautical fault] does not 
apply to a choice not to perform these obligations”, i.e. a 
choice not to comply with the obligations to perform 
the voyage with due dispatch and follow charterers’ 
orders of employment. 
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 “wiTHin a reasonable Time”
Shipbuilding contracts and rectification of delivery defects 
– Norwegian law

We have recently been involved in a Norwegian 
arbitration where the main issue was the meaning of 
“within a reasonable time” in the context of a yard’s 
duty to rectify delivery defects. 

We represented a shipowner who had ordered a 
newbuilding from a yard. The shipbuilding contract 
contained the following provisions: 

Article X – Warranty of quality
1. Extent of Builder’s responsibility
Save as provided for below, and provided always 

that the deficiencies have been rectified within a reason-
able time, the Builder shall have no responsibility for 
defects or the consequences thereof (including loss of 
profit and loss of time) discovered after the Delivery and 
Acceptance of the vessel. 

2. Guarantee
The Builder undertakes to repair and rectify at his 

own cost and expense and free of charge to the Buyer, 
any defects………….. which are caused by faulty 
design, defective material and / or poor workman-
ship……….

3. Rectification of defects

If the Builder is liable for defects as aforesaid, its 
obligations shall be as follows:

a) The Builder shall rectify the defect or cause the 
defect to be rectified at its own costs. Provided the defect 
is remedied within a reasonable time, the Builder shall 
have no other liability for any damage or loss caused as a 
consequence of the defect, except for ….”

The newbuilding was a reefer vessel with a 
step-up gear connected to the main engine in order 
to produce electricity. The main engine normally 
provided an input of 100 rpm, with the gear’s output 
of 1800 rpm being used to drive a generator. Most 
of the electricity so produced was used to cool the 
cargo. Whenever the step-up gear was not opera-
tional the vessel had to use its 
auxiliary engines to produce 
electricity. Because the auxiliary 
engines ran on MDO, while 
the main engine ran on much 
cheaper IFO, the owners suf-
fered a loss whenever they had 
to generate electricity using the 
auxiliary engines. by
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A defect was found in the step-up gear prior to 
delivery of the vessel, and the parties agreed that the 
owners should be compensated by a fixed sum per 
week until installation and testing of the repaired 
gear was satisfactorily completed. This process was 
estimated to take about 17 weeks.

The vessel was delivered in March 2007 and the 
repaired gear was installed in August 2007. However, 
the gear failed the subsequent tests and was taken off 
the vessel for further repairs. 

In May 2008 the gear was repaired and installed, 
this time completing the tests satisfactorily. The yard 
paid the agreed compensation from delivery up until 
the time installation was completed. 

In November 2008 the gear malfunctioned. The 
gear was disconnected and sent to the yard’s sub-
contractor for repair. The gear was re-installed on 
the vessel in November 2009. After working reason-
ably well for a period, the gear broke down again in 
November 2010. The yard then decided to order a 
new step-up gear from a different manufacturer. The 
replacement gear is now scheduled to be installed at 
the end of 2011. 

The owners claimed compensation for economic 
loss suffered in respect of all periods during which 
the gear was out of order, essentially on the basis of 
the weekly compensation agreed on delivery. The 
yard was prepared to pay for all the repairs, but re-
fused to pay any compensation for the economic loss 

suffered by the owners, referring to Article X of the 
shipbuilding contract, as quoted above. 

The arbitrator found that the various breakdowns 
of the step-up gear probably had a common cause 
relating to a fundamental design defect, rather than 
constituting several unrelated breakdowns with 
specific and different causes. He held that “within a 
reasonable time” therefore must be evaluated on the 
basis of the entire period from delivery until final 
completion of the repair work, i.e., a period of about 

four-and-a-half years, during which the gear was out 
of use for approximately three years. Even though the 
yard had paid full compensation for the first period 
of more than a year when the gear was out of order, 
this period should according to the arbitrator never-
theless be taken into account when deciding whether 
the repairs had been done within a reasonable time. 
The arbitrator further held that in most cases a pe-
riod of four-and-a-half years would undoubtedly ex-
ceed what was meant by “within a reasonable time”, 
even if the gear had worked for some of that period. 

The arbitrator then considered what would be 
a reasonable time. He started by considering how 
many attempts should be allowed to the yard for rec-
tifying the defects. Every time the gear broke down, 
extensive repairs were necessary and the arbitrator 
found that a reasonable time for repairing the dam-
age would be 45 weeks. In the arbitrator’s opinion, 
the yard should be allowed at least two attempts to 
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repair the gear without being in breach of the “within 
a reasonable time” provision. Taking into account 
the fact that the defect had limited impact on the 
running of the vessel, and that the economic loss was 
modest, the arbitrator found that 135 weeks (with 
some margin) would be the “normal repair time al-
lowed”. Since more than 135 weeks had elapsed, he 
agreed with the owners’ submission that the yard had 
not repaired the gear within a reasonable time. 

The arbitrator further held that under the Norwe-
gian Sale of Goods Act, a failure by the yard to repair 
within a reasonable time would entitle the owners 
to claim damages, even if the yard had not acted 
negligently. The owners consequently succeeded in 
the arbitration and were awarded costs, although 
the amount of the damages was somewhat reduced 
compared to the owners’ claim.

The case is of general interest. The basic principle 
that a seller must rectify defects within a reasonable 
time in order to be able to rely on a clause limiting 
liability is also something we often find in contracts 
subject to English law. Nevertheless, it is difficult 
to find English authorities on what constitutes “a 
reasonable time” in this area of law. Each case will to 
a large extent depend on its own facts. In our opin-
ion, it is fair for the seller to be allowed at least one 
attempt to repair a defect, even if such an attempt 
requires a significant period of time. 

The seller must also be given some time to inves-
tigate the likely cause of a defect or  breakdown and 
how to rectify it.

The arbitrator’s approach in this particular case 
was probably correct, namely that one has to look 
both at the actual time required for the repairs (with 
the yard/seller being obliged to try to rectify the 
defect as quickly as possible in the circumstances), 
and at the nature and extent of the losses suffered 
by the owners due to the defect, as this will influ-
ence the length of time that may appropriately be 
allowed. However, if we accept that the yard’s duty 
to effect speedy repairs is less stringent in cases where 
the owner’s daily losses (and accordingly the yard’s 
potential liability to compensate) are low, it must 
follow that the more severe the consequences of the 
defect are for the owners, the stricter is the obligation 
on the yard to effect speedy repairs. 

If the breakdown of the step-up gear had caused 
the vessel to become inoperable, it would seem 

doubtful that the yard should be allowed two at-
tempts (each taking 45 weeks) to rectify the defect. 
On the other hand, it would seem reasonable for the 
yard to have at least one attempt to rectify the defect 
without being liable in damages.

This case is an example of how difficult it can be 
to estimate what is “reasonable”.
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assessmenT of damaGes wHen 
a Time CHarTerer rePudiaTes – 
ParT ii 
Since our article in the February Medlemsblad about 
the assessment of damages when a time charterer 
repudiates, two further cases have been decided by 
the High Court in London. Both cases arose out 
of the collapse of the shipping market in the wake 
of the financial crisis. This article will focus on the 
most recent case, Glory Wealth Shipping Pte Limited 
v Korea Line Corporation (The MV Wren) (2011) 
EWHC 1819 (Comm.), but in light of the fact that 
the court referred to and relied upon the findings in 
the earlier case, Zodiac Maritime Agencies v Fortescue 
Metals Group Limited [2010] (“Zodiac v Fortescue”), 
this latter case will be touched upon as well.

The MV Wren
The issue before the court was 
one of appeal on a point of 
law from an arbitration award, 
namely, what is the correct 
measure of damages for a char-
terer’s repudiation of a time 

charter where there is, at the date of the repudiation, 
no available market for the unexpired period, but the 
market revives at a much later date? In other words, 
is there a rule or principle of law preventing a court 
or tribunal from assessing damages on the basis of 
combined actual and market-based losses? 

The charterers redelivered the vessel to the owners 
two years before the expiry of the charterparty in repu-
diatory breach, which owners accepted. At the time of 
the termination, in November 2008, there was no avail-
able market for the vessel for the unexpired period, such 
that the owners had to trade her on the spot market. 
However, by June/July 2009, the market had begun to 
revive. The owners therefore claimed damages on a 
“hybrid” basis, originally by reference to losses on sub-
stitute fixtures on the spot market up to July 2009, and 
thereafter by reference to market rates for the balance of 
the charter period from July 2009. It was not in dispute 
that the owners had not actually fixed the vessel on a 
long-term charter in July 2009, but had continued to 
trade her on the spot market.by
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The owners’ position was that there was no reason in 
principle why the hybrid claim could not best fulfil 
the object of an award of damages. They submitted 
that once the market had revived, their actual losses 
were to be put to one side and the market rate used 
intead. Furthermore, relying on the principle laid 
down in The Elena D’Amico (see February Medlems-
blad pages 6234 - 6235), they argued that their deci-
sion not to fix her a for a long-term charter in July 
2009 was an business decision independent of the 
termination, so that it did not follow that they could 
not recover market-based damages from that time. 
The charterers argued that it was wrong in law to 
bring a hybrid claim. They submitted that the only 
relevant date for market-based losses is the date of 
termination because this is the moment at which the 
aggrieved party can go into the market and mitigate 
its losses. Where there is no available market at that 
time, then the aggrieved party should be placed in 
the same financial position as if the contract had 
been performed by deducting what the vessel actually 
earned during the unexpired period from what she 
would have earned under the repudiated charter-
party (see The Elbrus, page 6239 of the February 
Medlemsblad). Since the owners did not enter into a 
long-term charter in July 2009, their actual trading 
thereafter should be the only basis of the damages 
claim.

The tribunal found in favour of the owners on 
the basis that it thought the owners were in a posi-
tion to put forward a hybrid claim. Given the law’s 
preference for market-based claims, the tribunal also 
found that, once a viable market could be identified 
following the revival of the market, it was logical that 
this should become the relevant marker for deter-
mining the loss. The charterers appealed. Before the 
court the parties’ arguments were substantially the 
same as before the tribunal. The judgment from Mr 
Justice Blair contains a discussion of the principles 
from The Elena D’Amico and The Golden Victory and 
the reasoning underlying these principles (both of 
which are considered in the February Medlemsblad). 
However, the judge went on to find that as these 
were cases where there was an available market at 
the date of termination, and as The Elbrus was a case 
where the market never revived, these were not deter-
minative of the issues currently before him. 
The court found, however, that the question had 

been addressed in Zodiac v Fortescue and, having con-
sidered the Mr Justice Steel’s findings in that case, 
found that the principles laid down should also apply 
to The MV Wren. Mr Justice Blair noted that as at 
the time the tribunal was having to decide The MV 
Wren, the court’s decision in Zodiac v Fortescue had 
not yet been handed down, it was unsurprising that 
the tribunal had reached the conclusions they had 
seeking to find a practical solution to the issue.

In Zodiac v Fortescue, the charterers were in repu-
diatory breach by terminating a consecutive voyage 
charterparty (CVC) in January 2009 when it still had 
almost four-and-a-half years to run. At the time, the 
court found there was no available market where the 
vessel could have been fixed for a four-and-a-half-
year CVC/time charter on equivalent terms. The 
court considered the significance or otherwise of a 
later emerging period-charter market: it was common 
ground that in January 2010 there was an available 
market for a three-and-a-half-year charter. The own-
ers’ case was, as in The MV Wren, that their losses 
should be assessed from this date by reference to that 
available market. The charterers, however, argued 
that the newly emerged available market would only 
be relevant if the owners had been bound, by reason 
of mitigation, to fix on that market (i.e., in line with 
the principle that if the owners had unreasonably 
failed to fix on that market, then they could not have 
claimed extra losses due to this failure). The key issue 
was essentially whether the fact that an available mar-
ket later emerges imports with it the proposition that 
a decision not to take advantage of it forms an inde-
pendent business decision not linked to the wrongful 
termination. The court held it did not because this 
would require an owner to look at the term market at 
the end of every spot charter or could even mean that 
an owner would have to turn down a shorter term 
in case a longer term emerged later. The court could 
see no basis for this being the correct approach. Mr 
Justice Steel also held that, on the facts, the owners’ 
decision to employ the vessel on an alternative char-
ter was not an independent business decision, but 
was still part of the owners’ continuous dealing with 
the situation in which they found themselves.

The owners in The MV Wren tried to distinguish 
the above case on the basis of the facts being differ-
ent, namely that in the latter case, the vessel was fixed 
on two spot charters and then an earlier term charter, 
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which had longer to run than the original CVC. In 
other words, at no time did the owners have a free 
choice whether to employ the vessel on the available 
market or not. The owners submitted that while the 
court had decided that the subsequent emergence 
of an available market did not always bring with it a 
proposition that the aggrieved party’s actual posi-
tion should be ignored, it had not decided whether 
the available market should always be ignored. The 
charterers argued that the court had approached the 

issue as a matter of principle and the same should be 
applied here.

Mr Justice Blair agreed with the charterers and 
held that the court’s reasoning in Zodiac v Fortescue 
was that an owner’s decision not to take advantage 
of a later emerging market was not a business deci-
sion independent of the termination (which was the 
analysis which underlay the decision in The Elena 
D’Amico). Furthermore, the decision in The Elena 
D’Amico was clearly premised on the fact that an 
available market existed at the time of the termina-
tion, which was not the case here. Mr Justice Blair 
also agreed with Mr Justice Steel’s reasoning underly-
ing his findings that a newly emerging market does 
not import with it the proposition that a decision not 
to take advantage of it forms an independent busi-
ness decision not linked to the wrongful termination. 
He also concluded that, whilst an emerging available 
market might give rise to mitigation issues, it did not 
do so on the basis of the current set of facts. As such, 
the court followed the principles laid down in Zodiac 
v Fortescue and held that the owners were not entitled 

to bring a claim on a hybrid basis and that, where 
issues of mitigation did not arise, a subsequently 
emerging available market was to be ignored.

One further point considered by the court, and 
perhaps of practical interest, was how the owners’ 
actual losses were to be calculated where, as was the 
present situation, the term of the repudiated charter-
party had not expired. The charterers offered two op-
tions: (1) looking at the owners’ position over time, 
awarding damages as and when loss crystallised on a 

voyage, or (2) assessing actual losses to the date of the 
decision and future loss by projecting forward a fore-
cast of actual trading results. The court commented 
that option (1) had been mentioned with disapproval 
in The Golden Victory and that the owners had not 
currently pleaded option (2) as an alternative, but 
had reserved their rights to amend their pleadings if 
necessary. The court stated that this was a point to be 
decided by the tribunal, but it would appear that op-
tion (2) is likely to be considered the most appropri-
ate option in such cases.

In summary, it therefore seems that in cases 
where there is no available market at the time of the 
termination, the subsequent revival of an avail-
able market is always to be ignored unless issues of 
mitigation arise. In other words, in such situations 
and subject to mitigation principles, the innocent 
party’s losses will always be calculated by reference to 
that party’s actual losses and the court or tribunal is 
precluded from assessing damages on a hybrid basis.

6256 NORDISK SKIBSREDERFORENING
NORDISK MEDLEMSBLAD/MEMBERSHIP CIRCULAR





Postal address:

P.O.Box 3033 Elisenberg

0207 Oslo, Norway

Office address:

Kristinelundveien 22

0268 Oslo, Norway

Telephone: +47 22 13 56 00

Fax: +47 22 43 00 35

E-mail: post@nordisk.no

Website: www.nordisk.no

Nordisk Legal Services Pte. Ltd.

6 Stanley Street, #02-01

Singapore 068725

Telephone: +65 6220 2300

Fax: +65 6220 3312

E-mail: singapore@nordisk.no

Editor Trond Solvang


