
BARECON: BEST IN CLASS

The Facts
On 17 October 2012, registered owners SILVER-
BURN SHIPPING (IoM) Ltd (the “Owners”) let 
the MV “ARCTIC” to ARK SHIPPING COMPA-
NY LLC (the “Charterers”) for a period of 15 years 
on an amended BARECON 1989 form.  On 31 
October 2017, the Vessel arrived at port for repairs 
and maintenance.   Class certificates expired on 6 
November 2017 whilst the Vessel was in dry dock 
and prior to the Vessel’s special survey taking place. 

Owners terminated the Charterparty on 7 No-
vember 2017 inter alia because the Vessel’s class had 
expired and so Charterers were in breach of Clause 9 
of the Charterparty.  Charterers however, maintained 

that the Charterparty was still 
alive and disputed Owners’ 
right to terminate. The dispute 
was referred to arbitration and 
appealed to the High Court. 

The Arbitration Award
The Tribunal agreed with 
Charterers.  The relevant clause 

was as follows:
9. A “….The Charterers shall maintain the Ves-

sel…in a good state of repair, in efficient operating 
condition and in accordance with good commercial 
maintenance practice and, except as provided for in 
Clause 13 (I), they shall keep the Vessel with unexpired 
classification of the class indicated in Box 10 and with 
other required certificates in force at all times.  The 
Charterers to take immediate steps to have the necessary 
repairs done within a reasonable time, failing which 
Owners shall have the right of withdrawing the Vessel 
from the service of the Charterers….”

The Tribunal rejected Owners’ argument that 
the obligation to maintain the Vessel’s class was 
separate from the obligation to maintain and repair 
the Vessel.  Accordingly, the Tribunal could not 
accept Owners’ submissions that Charterers’ obliga-
tion to maintain class was an absolute obligation 
and condition of the Charterparty, breach of which 
would entitle Owners to immediately terminate the 
Charterparty.  

The Tribunal were of the view that if Charterers 
were in breach of the obligation to maintain Class, BY

  J
O

A
N

N
E 

CO
N

W
A

Y-
PE

TE
RS

EN

NORDISK SKIBSREDERFORENING
NORDISK CIRCULAR - MARCH 2019

1

Silverburn Shipping (IoM) Ltd. V Ark Shipping Company LLC (the 
“ARCTIC”) [2019] EWCH 376 (Comm)



Charterers were obliged to take steps to carry out the 
necessary repairs and reinstate class within a reason-
able time, failing which Owners would have the 
contractual right pursuant to Clause 9A to withdraw 
the Vessel from Charterers’ service. 

The Appeal to the High Court 
Owners’ appeal consisted of two questions of law: 

1.  Is Charterers’ obligation in Clause 9A “to keep 
the Vessel with unexpired classification of the class…
and with other required certificate in force at all times” 
an absolute obligation or merely an obligation to 
reinstate expired class certificates “within a reasonable 
time”?

2.  Is Charterers’ obligation in Clause 9 A “to keep the 
Vessel with unexpired classification of the class…and 
with other required certificates in force at all time” a 
condition of the contract or an innominate term? 

Question 1
At the hearing of the appeal, Charterers conceded 
that, contrary to the finding of the Tribunal, the clas-
sification obligation was an absolute one to keep the 
Vessel with unexpired classification and with other 
required certificates in force at the time.  

However, Charterers described that their breach 
of that obligation was “technical” only and argued 
that the third sentence of Clause 9 A should be read 
as to attach to (and qualify) the classification obliga-
tion in the same way as it attaches to the mainte-
nance obligations.  The Judge disagreed.  

Mrs Justice Carr held that that approach “did not 
withstand scrutiny” and would have involved writ-
ing into the Charterparty substantive wording in the 
third sentence of Clause 9 A to include a specific 
reference to the reinstatement of expired class certifi-
cates.  The obligation to take immediate steps to have 
repairs done could not be equated to a classification 
breach which might be wholly unrelated to the need 
to carry out repairs.  Accordingly, the Judge held that 
the classification obligation was an absolute one.

Question 2
The Court held that the obligation was a condi-
tion of the Charterparty.  Starting with the default 
position that in mercantile contracts, time is of the 

essence, the Court also had regard to the fact that the 
obligation to keep certificates valid is an integral fea-
ture of a bareboat charter.  Not only does loss of class 
have potentially immediate and irreversible effects for 
the parties themselves, but also adversely affects third 
parties in relation to insurance, ship mortgages and 
flag.  The consequences of breach of the obligation 
were therefore significant and was likely to always be 
so.   

A further indication of the obligation being a 
condition, was the clarity and absolute nature of the 
language used, (i.e. the obligation to keep the Vessel 
with unexpired Class “at all times”).  

Based on this analysis, Mrs Justice Carr was satis-
fied that treating the obligation as a condition would 
not run the risk of allowing “trivial breaches to have 
disproportionate consequences” and would have the 
advantage of providing certainty.

Comment
Notwithstanding the serious consequences which a 
loss of class can lead to, on the Tribunal approach, 
an owner faced with such a serious breach may have 
found itself unable to get its (potentially uninsured) 
vessel back through an early termination of the 
Charterparty.  The Court’s decision will thus provide 
comfort to an owner who will be able to take back 
possession of their vessel if charterers fail to maintain 
class.
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RECENT DIFFICULTIES IN RELYING 
ON FORCE MAJEURE CLAUSES
Two awards handed down last year illustrate the 
challenges faced in relying on force majeure provi-
sions. Both matters involved contracts for hiring of 
rigs. In one matter, the oil company invoked the 
force majeure clause as basis for termination, while in 
the other matter the rig owner invoked the clause as 
a defence against the oil company’s termination for 
non-performance. The two matters demonstrate that 
relying on a force majeure clause comes with some 
challenges.  

Force majeure clauses frequently prevents a party 
from being responsible for breach of an obligation 
under the contract, if the failure to comply with the 
obligation is a result of a force majeure event pro-
vided that the event is beyond the party’s control and 

the party has exercised reason-
able diligence to prevent or 
overcome the consequences of 
the force majeure event. 

Force majeure as a defence 
to termination
In a matter before the Oslo 

City Court, an oil company had terminated a con-
tract for chartering of a rig after a wave hit the rig 
and caused substantial damage, forcing the rig to be 
towed to the yard for repair. The rig was away from 
the field for repairs for about 55 days. As a conse-
quence, the oil company terminated the contract 
under a provision in the contract that permitted 
the company to terminate if the rig was unable to 
perform the work or delayed due to circumstances 
for which the rig owner was responsible, and the 
rig owner failed to complete remedial or corrective 
action within 30 days from the occurrence of such 
default. The rig owner argued that the wave that hit 
the rig was a force majeure event, which would give 
the rig owner 60 days to repair the rig before the 
company could terminate, and that the company’s 
termination on the basis of the rig not being repaired 
within 30 days was wrongful. 

The court emphasized that in this particular 
contract, force majeure was defined as “an occur-
rence beyond the control of the party affected, provided 
that such party could not reasonably have foreseen such 
occurrence at the time of entering into the Contract and BY
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could not reasonably have avoided or overcome it or its 
consequences.”

The decisive issue in this matter was whether 
waves of the size that hit the rig could reasonably be 
expected. The court held that the rig owner should 
reasonably have foreseen all waves within the design 
criteria of the rig. Accordingly, the court did not have 
to assess whether this particular wave was foreseeable 
in the abstract, but only had to compare the wave to 
the worst sea state the rig was designed to endure. 
The court held that that all waves within the design 
criteria of the rig will be held to be within the rig 
owner’s control. No waves within the range of size 
set out in the 100-year period as set out in the rig’s 
design criteria would be considered as unforeseeable. 
The rig owner had not documented that this wave 
was outside the range set out in the design criteria for 
the rig. It was therefore held that the wave could not 
be considered as a force majeure event.

As the definition of force majeure in the contract 
was similar to the definition found in the Norwegian 
NF/NTK contracts for oil and gas projects, and also 
in some vessel contracts for oil and gas projects, the 
court’s reasoning may make it difficult for rig own-
ers/contractors to argue that bad weather constitutes 
force majeure, as all weather within the design cri-
teria will be considered to be within the rig owners/
contractor’s control and foreseeable. 

It may be of interest that the court did find that 
the oil company’s termination was wrongful, even 
though not on the basis of the force majeure argu-
ment made by the rig owner. As mentioned above, 
the company had invoked its right to terminate 
“if Contractor [the rig owner] is unable to perform 
the Work or if progress of the Work is delayed due to 
circumstances for which Contractor [the rig owner] is 
responsible.” The court found that in order for the 
company to be entitled to terminate on this basis, 
the rig owner’s inability to perform must be caused 
by something the rig owner was responsible for; the 
inability must have been caused by faulty design 
or construction. The court held that the rig was 
designed and built in compliance with all applicable 
regulations and that there was no faulty design or 
construction. It was not relevant that new regulations 
were introduced after the incident, addressing the 
design practice that was believed to be the reason for 
the rig’s failure to withstand a wave that was within 

the design criteria. 
It is also worth noting that the company also 

included in its termination notice a notice of termi-
nation for convenience, in the event that its other 
reason for termination should fail. As a consequence, 
the company did indeed get out of the contract, 
but with an obligation to pay the substantial early 
termination fee applicable for termination for conve-
nience. 

Force majeure as a reason for termination
In a matter heard by the English courts last summer, 
an oil company terminated a long-term contract 
for the hire of a drilling rig due to alleged force 
majeure. The facts of the case were rather peculiar: 
two circumstances in particular contributed to the 
company’s termination of the contract.

The rig was used for drilling on two different oil 
fields located offshore from Ghana and Côte d’Ivoire. 
The first event that contributed to the company’s 
ultimate termination of the contract was a dispute 
that arose between Ghana and Côte d’Ivoire about 
the location of the offshore border between the 
two countries. If Côte d’Ivoire were right, the field 
where the rig was drilling was located in the waters 
of Côte d’Ivoire. The two countries referred the 
border dispute to arbitration at the International 
Tribunal for the Law of the Sea (ITLOS) under the 
UN Convention on the Law of the Sea. In April 
2015, the  tribunal issued a provisional-measures 
order requiring Ghana to take all steps to ensure that 
no new drilling took place in the disputed area until 
the dispute was resolved. Ghana sent a copy of the 
provisional-measures order to the oil company in 
May 2015, inviting the company to take appropriate 
steps to ensure compliance with the order from the 
tribunal. In June 2015 Ghana confirmed to the com-
pany that spudded wells could be completed, but no 
new wells could be spudded. It was expected that the 
last well in this particular field would be completed 
in September 2016.

The second contributory event arose when the 
turret of the FPSO, used at the other field where the 
rig was intended to operate, experienced technical 
difficulties in February 2016. As a consequence of 
the problems with the FPSO, Ghana was unwilling 
to approve the plan for development for this field, 
where the company had planned to commence drill-
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ing in October 2016. As a consequence, the rig could 
not be used to drill and complete wells at this field 
for the period from October 2016 until the contem-
plated end of the contract in 2018, as the company 
had intended.  

The contract contained a force majeure clause, 
which stated that neither party was “to be responsible 
for any failure to fulfill any term or condition of the 
Contract if and to the extent that fulfillment has been 
delayed or temporarily prevented by an occurrence … 

[of] Force Majeure.” Force majeure was defined as a 
list of events, which included “drilling moratorium 
imposed by the government”. The company could 
terminate the contract if a force majeure condition 
prevailed for a period of 60 consecutive days. 

In March 2016, the company notified the rig 
owner of “events which may result in Force Ma-
jeure…. which may prevent Work from being 
performed in Ghana.” In its letter, the company 
referred to both the provisional-measures order from 
the arbitration tribunal as well as to the government’s 
rejection of the plan for the second field following 
the FPSO incident. The company maintained that 
both events individually and cumulatively might 
prevent work from being performed in Ghana and 
if unresolved would result in the cessation of drilling 
activities in early October 2016. 

When work ended at the first field on 1 October 
2016, the company confirmed that the force ma-

jeure clause was in effect. Shortly thereafter the rig 
left Ghanaian waters and was laid up. In December 
2016, the company advised the rig owner that it 
was terminating the contract in accordance with the 
force majeure clause, as the moratorium had lasted 
for more than 60 days. When the matter reached the 
hearing, the company relied only on the provisional-
measures order from the government as a force 
majeure event.

The court agreed with the company’s view that 

the provisional-measures order sent by the Ghanaian 
authorities in May 2015 constituted a drilling mora-
torium, despite objections from the rig owner that 
the letter did not contain an explicit order from the 
government to suspend drilling on the relevant field. 
The court discussed the exact timing of when the 
moratorium began – was it in May 2015, when the 
letter was sent from the Ghanaian government, or 
in October 2016, when all the wells on the first field 
was completed? The court rejected the argument that 
the moratorium began only in October 2016, when 
it first had an effect on the use of the rig in ques-
tion. Instead, the court held that the moratorium 
was imposed in May 2015 with direct effect. The 
fact that the moratorium did not prevent completion 
of the wells and therefore did not affect the drilling 
program for the rig did not change this. A further 
question for the court was whether the oil company 
had failed to fulfil a term or condition of the contract 
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within the meaning of the force majeure clause. This 
was confirmed by the court by way of reading into 
the contract that if the company intended to institute 
a drilling program, but was prevented from doing so 
because the government imposed a drilling moratori-
um, the company could say that it had failed to fulfil 
a term of the contract.  

The crucial question in this matter was the cause 
of the company’s inability to institute a new drill-
ing program in October 2016. The company argued 
that the drilling moratorium was the cause, while 
the rig owners argued that the only effective cause 
was the government’s failure to approve the plan 
for the second field where the rig was scheduled to 
work. In the alternative, the rig owner argued that if 
the moratorium was one of two effective causes, the 
company could not assert force majeure because the 
moratorium had to be the sole cause. 

The court agreed that both events were effective 
causes for the company’s inability to provide drill-
ing instructions to the rig, but held that the failure 
of the government to approve the drilling plan for 
the second field posed a much greater impediment 
to the use of the rig than the moratorium. The two 
events were of a very different nature; one was a force 
majeure event and the other one was not. The court 
emphasized that the force majeure provision con-
tained a causation requirement; fulfilment must be 
delayed or temporarily prevented by a force majeure 
event in order for the company to rely on the force 
majeure clause. The court held that the company had 
intended to drill and complete wells in the second 
field from October 2016. This intention was not 
frustrated by a force majeure event, but by an event 
that was not force majeure – the government’s failure 
to approve the drilling plan for the second field. 

It is also worth bearing in mind that the compa-
ny’s interest in starting up the second field had been 
diminished following the drop in oil prices prior to 
2016, and that the company did not pursue govern-
ment approval as actively as it might have done had 
market conditions been more favourable. With spare 
rig capacity in the region, one may question whether 
the company looked at the moratorium and the delay 
in obtaining approval for the drilling on the second 
field as a welcome opportunity to get out of the 
contract. 

Remarks
These two cases illustrate not only the difficulties in 
relying on force majeure clauses, but also the im-
portance of ensuring that contracts include a proper 
early termination fee, as companies may be forced to 
rely on the right to terminate early for convenience 
when it proves difficult to rely on force majeure or 
other provisions. 
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